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ARRAI GNVENT 72 HOURS
United States v. Fullerton, 18~ F.3d 587 (6th GCr. 1999).

The failure to bring an arrestee before a magi strate for a
probabl e cause determ nation until nore that 72 hours after
his warrantl ess arrest violated the Suprene Court deci sion
of Gty of R verside v. MLaughlin, 500 U S. 44 (1991),

whi ch set a 48-hour standard for conplying with the
constitutional requirement of pronptness in arraignnents in
t he absence of proof of extraordinary circunstances to
justify the del ay.

The court said, however, that the suppression of a pager
seized incident to a warrantless arrest on drug charges was
not an appropriate renmedy for a MlLaughlin violation
because the arrest, search, and detention occurred before

t he McLaughlin violation arose hours |ater.

“There is much confusion over the appropriate renedy for a
McLaughlin violation. The Suprene Court has specifically
declined to address this issue. Powell v. Nevada, 511 U.S.
79, 85, 11-i S.C. 1280, 128 L.Ed.2d 1 (1994). Fullerton
makes the novel argunent that the appropriate remedy for
the failure to judicially determ ne probable cause within
forty-eight hours of an arrest should be the suppression of
evi dence obtained incident to that arrest. As authority for
this proposition, Fullerton cites Mapp v. GChio, 367 U.S.
643, 655, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961), which held
that illegally obtained evidence nust be excluded at trial.
[Here, the officer] seized the pager fromFullerton at the
time of Fullerton’s arrest, before the MLaughlin violation
occurred. Thus, the pager was not obtained pursuant to the
McLaughl in viol ati on. Because the agents had probabl e cause
to arrest Fullerton on Septenber 22. the arrest, search,
and detention of Fullerton during the first forty-eight
hours were | awful. Because the evidence in question, the
pager, was obtained incident to the |awful arrest and dur-
ing the first forty-eight hours, the district court
properly admtted the pager at trial. Thus, while there was
a McLaughlin violation, suppression of the pager is not the
appropriate renedy.”



BATSON — JUROR EQUI VOCATI ON
People v. Walker, 75 Cal.Rptr.2d 871 (Cal.App. 1998).

A court found a race-neutral justification for the excusal
of an African-Anerican potential juror on a prosecutors
perenptory chall enge. where the potential juror showed a
reluctance to serve and her response to the question

whet her she coul d keep an open mnd until called upon to
render a decision was not unequivocal. There was at | east
one other mnority person who did serve on the jury.
“First, it is notable that a Black did serve on the jury.
While the fact that the jury included nenbers of a group
all eged discrimnated against is not conclusive, it is an
i ndi cation of good faith in exercising perenptories.

(People v. Turner, supra. 8 Cal.4thl 137. 168, 32

Cal . Rptr.2d 762, ~ P.2d 521.) Moreover, as the People
correctly point out, the potential juror at issue here
exhibited a reluctance to serve, claimng that she could
not afford to because her enployer woul d not pay her, then
| ater admtting she did not know this for a fact and
finally discovering that this was not the case. Her
response to the question whether she could keep an open
mnd until called upon to render a decision was |ess than
unequi vocal . Thus, there was race-neutral justification for
t he excusal .”



JURY SELECTI ON BATSON PRETEXTUAL JUSTI FI CATI ON
People v. Roberts, 702 N E 2d 249 (1|1. App. 1998).

A prosecutor clainmed that a perenptory strike was exercised
agai nst a bl ack prospective juror because the juror had
given an untrut hful response on a jury card regarding his
enpl oynment. The court found this to he a pretextual
justification for the strike inpermssibly based on race,
and therefore in violation of Batson v. Kentucky.

The prosecutor failed to offer additional reasons for the
strike after the initial justification was deened
insufficient on the basis that the clai mof untruthful ness
by the prospective juror was not supported by the record.

. . . . the State's proffered explanations are
factually at odds. Initially, the State chall enged
the juror because his voir dire answers reveal ed he
was unenpl oyed and lived with his famly. Inits
substituted explanation, the State chall enged him
because he was enpl oyed but had not disclosed this
on his juror card. The inherent conflict of these
two proffered explanati ons suggests that neither was
genui ne.

“Because the State failed to provide a race-neutral
expl anation for excluding McC endon that was
nonpretextual, the trial court’s denial of

def endants Batson notion was clearly erroneous.”

Two j udges concurred.



BATSON SUNGLASSES JUROR W TH AN ATTI TUDE
People v. Martinez, 696 N 2d 771 (I1ll. App. 1998).

A prosecutor offered these reasons for excluding two
African- Anerican venire persons froma jury: (1) That they
exhi bi ted poor deneanor by either wearing sunglasses in the
courtroomor sitting in a defiant manner with their arns
crossed; (2) That they were unmarried (one was an unwed

not her), and (3) That one was unenpl oyed.

The court ruled that these were race-neutral reasons and
therefore the trial court’s determnation that there was no
systematic exclusion of the venire persons based on race
was not error.



BATSON — PEREMPTORI ES RELI G ON
United States v. Stafford 136 F.3d 1109 (7th G r. 1998).
When chal | enged on Bat son grounds (v. Kentucky, ~6 U S. 79
(1986)) a prosecutor clained that a bl ack prospective juror
who stated that she was very involved with her church and
liked to watch gospel prograns on tel evision was stricken
because the juror would likely find it difficult to sit in
j udgnment on a fellow human being. This was considered by
the court as a race-neutral reason for the perenptory
strike.

It denied the defendant’s Batson claim in the absence of a
clear-cut basis to question the trial courts finding that
the reason cited by the prosecutor was not pretextual. The
court was reluctant to deal with the issue of the use of
religion as a basis for perenptory challenges in the
absence of clear case | aw on the subject.

“We need not pursue this interesting byway for it is a
byway in this case. Allison’s lawer didn't cite religion
as a basis for his Batson challenge. W can reverse
therefore only if the use of religion as the basis for a
perenptory challenge (as this case m ght be thought to
involve) is a plain error. Fed RCrimP. 52(b). It is not.
The constitutional status of perenptory chall enges based on
religion is unsettled, and this is enough to show that the
judge’s error in allow ng Christine Thomas to be struck, if
it was an error, was not a plain error. United States v.

A ano 507 U.S. 725, 734, 113 S.&. 1770, 1777-78, 123

L. Ed. 2d 508 (1993)



Baston Perenptories Juror Airs Prejudice to Judge

No I nfornmation Available at this Tine



BATSON — JUROR REFUSES TO REMOVE HAT - PEREMPTORI ES
People v. Mirales, 719 N.E 2d 261 (II1. App. 1999).

The failure of a female African-Anmerican juror to renove her
hat in court was deened a race-neutral basis for exercising
a perenptory challenge to exclude her fromthe jury in a

mur der prosecution. This basis for its decision enabled the
court on appeal to avoid dealing wwth the difficult issue

of the prosecutor’s other reason for his perenptory

chal lenge, i.e., that the juror worked for Playboy

Magazi ne.

“At the Batson v. Kentucky, 176 U. S. 579 (1986) hearing, the
prosecutor stated that he used a perenptory challenge as to
Whitfield because she was an editor for Playboy Magazi ne
and this is the type of publication that does not take a
strong stand toward | aw enforcenment.’ He added that she had
a baseball cap on in court and that showed di srespect to
the court systemand the | egal system The Illinois Suprene
Court has upheld a venire nmenbers failure to renove a hat
in court as a race-neutral basis for exercising a perenp-
tory challenge (People v.. Wllianms, 164 I1l.2d 1, 18-19,
206 11 1.Dec. 592 N. E.2d 844, 851-52 (1994)). Since the
record does not conflict with this assertion, we need not
address the issue of Wiitfield s enploynment at Playboy
magazi ne, and we find that there was no Batson violation as
to Wiitfield.”



BATSON PEREMPTORI ES RACE RELATED | SSUES
United States v. Pospisil, 186 F.3d 1023 (8th Gr. 1999).

The court rejected a contention that there is an exception
to the rule of Batson v. Kentucky, 47( U S. ~) (1986),

prohi biting race-based reasons behind perenptory jury
strikes, ft)r cases involving “race-related issues.” It
said that in cases that involve racially notivated crines,
counsel may question venire persons about race-rel ated bias
and strike themif there is a specific reason to believe
that they would he incapable of confronting and suppressing
their racism

The defendants ask us to carve out an exception to Batson
for cases involving ‘race-related issues.” W decline to do
so. The Suprene Court firmly has rejected the view that
assunptions of partiality based on race provide a
legitimate basis for disqualifying a person as an inpartial
juror.” MCollum 505 U S. at 89, 112 S.Ct. 2348. |In cases
that involve racially notivated crinmes, counsel may
guestion venire persons about race-related bias and strike
themif there is specific reason to believe that they
“woul d be incapable of confronting and suppressing their
racism’ Id. at 58, 112 S.Ct. 2348. In this case, the
defendants attenpted to base their strikes on an assunption
of partiality based on race rather that comments by the
veni re persons that denonstrated racism Accordingly, we
affirmthe district court’s grant of the governnent’s

Bat son chal | enge.”



BATSON — RELI 3 QUS Bl AS TOMRD DEATH PENALTY
People v. Ervin, 990 P.2d 506 (Cal. 2000).

An expl anation by a prosecutor that he excused three
prospective jurors in a capital nurder case because

he thought they had a “religious bent” or bias that would
make it difficult for themto i npose the death penalty was
a proper, nondiscrimnatory ground for making the
perenptory chall enges. This was not, the court said, a

bl anket characterization or invidious discrimnation and
did not violate the rule of Batson v. Kentucky, 476 CS. 79
(1986) .

“Def endant contends the prosecutor inproperly excused
prospective jurors based on a ‘bl anket characterization
regardi ng religious persons’ anounting to invidious
discrimnation. To the contrary, as the prosecutor
expl ai ned, he excused these persons because he perceived
they had a ‘religious bent’ or bias that would nake it
difficult for themto inpose the death penalty, a proper,
nondi scrim natory ground for making a perenptory chall enge.



BATSON — GAYS

People v. Garcia, 92 Cal.Rptr. 2d 339. 2000 Cal . App. LEXI S
68 (Cal . App. 2000).

It has been held that prosecution perenptory chall enges that
excluded two |l esbians froma jury was a denial of the right
to a jury representing a cross-section of the community.
The court noted that in 1994, the (U S. Supreme Court
arrived at the same conclusion with regard to the excl usion
of wonen fromjury panels. J. E. B. v. Al abama ex rd. TB.,
511 U.S. 12°. . . . whether the trial is crimnal or civil,
potential jurors, as well as litigants, have an equal
protection right to jury selection procedures that are far
from st at e-sponsored group stereotypes rooted in, and
reflective of, historical prejudice.” 511 U S. at 129.

In the case of gays, the instant court said: “The pivot of
our analysis is the definition of the term ‘cognizable
group.’” In Rubio v .Superior Court, supra, 24 Cal.3d 93,
our Supreme Court,. . . held that the right under the
California Constitution to a jury drawn from a
‘representative cross-section of the comunity’ is violated
whenever a cogni zable group’ within that conmmunity is
systematically excluded fromthe jury venire. [Fn. 4] It
expl ai ned that, “Two requirenments nust thus be net in order
to qualify an asserted group as “cogni zabl e” for purposes
of the representative cross-section rule. First, its
nmenbers nmust share a comon perspective arising fromtheir
life experience in the group, i.e., a perspective gained
preci sely because they are nenbers of that group. It is not
enough to find a characteristic possessed by sone persons
in the community but not by others; the characteristic nust
also inpart to its possessors a conmmon social or psycho-

| ogi cal outl ook on human events...

“Lesbians and gay nmen qualify under this standard [i.e.,
‘commnal ity of interest’]. It cannot seriously be argued
inthis era of ‘don’'t ask; don’t tell’ that honpbsexual s do
not have a common perspective—a conmon social or
psychol ogi cal outl ook on human events’ —based upon their
menbership in that community. They share a history of
persecution conparable to that [which] blacks and wornen
share. Wiile there is roomto argue about degree, based
upon their nunber and the relative indiscernibility of
their nmenbership in the group, it is just that: an argunent
about degree. It is a matter of quantity, not quality.



“The matter is. . . remanded to allow the trial court to
conduct a hearing to determne the validity of the
prosecutor’s perenptory challenges to the two prospective
jurors. If the trial court determ nes the prosecutor’s
reasons for excusing the two jurors were not
constitutionally valid, and grants defendant’s. . Batson v.
Kentucky, 476 U. S. 79 (1986)] notion, reversal and retri al
is required. if the trial court determ nes the prosecutor’s
reasons for excusing the two jurors were constitutionally
val id, and deni es defendant’s Batson notion, defendant’s
conviction is ordered reinstated.”



COURT ROOM EXPERI MENT EYESI GHT
People v. .Smith. 702 N.F.2d 218 (I11. App. 1998).

Atrial court in a hone invasion case asked a 74-year-old
eyew t ness questions about his ability to see without his

gl asses and conducted a brief in-court experinment in which the
eyew tness took off his glasses and descri bed what a deputy in
the courtroomwas doing. This was held not to be an abuse of

di scretion, considering that this was a bench trial. The judge’s
guestions and experinment were not considered to indicate bias,
hostility or lack of inpartiality.

At a post-trial notion on the in-court experinment, the judge

di splayed a faulty recollection of the witness’s ability to see
w t hout gl asses, by erroneously attributing to himthe ability
to distinguish the gender of the deputy froma di stance w thout
gl asses. The court said this did not result in prejudice to the
def endant, where the experinent was directed at the defense
attorney’ s cross-exam nation of the eyew tness about his

eyegl asses, and the experinment was only one factor in the
judge’s belief that the eyewi tness accurately identified

def endant as the person who conmtted the hone invasion.

W do not think this |apse in the judge’s recollection of the
experinment resulted in prejudice to Smth and so reversal is not
required. ...

“The trial judge's experinent was directed at defense counsels
cross-exam nati on about eyegl asses. The experinent was just one
factor in the court’s decision to reject defense counsel’s
attenpt at inpeaching WIlis. Though the judge s subsequent
recol l ection of the experinment was faulty, what is clear is that
he remained firmin his belief that Wllis accurately identified
Smith.”

Two j udges concurred.



BATSON — PEREMPTORI ES — JURCR Al RS RACI AL PREJUDI CE
Tol bert v, Gomez. 190 F.3d 985 (9th Gir. 1999).

A prosecutor’s perenptory strike of an African-Anerican
prospective juror on the basis of his unusual request to
approach the bench in order to express his strong concerns
regardi ng racial prejudice was not the equivalent to
striking himon the basis of his race. Thus, no error under
Bat son v. Kentucky, 476 U S. 79 (1986), occurred.

“Tol bert argues that striking Robertson on the basis of his
opi nions on race was equivalent to striking himon the
basis of his race. W respectfully disagree. The assunption
that race and an opinion on race are inseparable is
antithetical to the very type of racial stereotyping that
Bat son forbids. Tol bert sinply has not shown that
Robertson’ s [prospective juror concern regarding the po-
tential of racist attitudes of juries is ‘a characteristic
that is peculiar to any race.’ Purkett v. Elem, 514 U. S.
765, 769, 115 S. Ct. 1769, 131 L.Ed.2d 834 (1995) (quoting
EECC v. Greyhound Lines, Inc., 635 F.2d 188, 190 n. 3 (3rd
Cir. 1980)). Robertson’s views about racial attitudes are
shared by many not of his race or belonging to any raci al
mnority. Thus, having failed to establish that Robertson’s
opi ni ons about the inportance of race was peculiar to his
race, or that the opinions stood as a proxy for it, defense
counsel did not raise even an inference that the prosecu-
tor’s chall enge was based on Robertson’s race, thereby

viol ating the Equal Protection C ause. Accordingly, because
nothing in this record vanqui shes the presunption of cor-
rectness to which the state trial court’s decision is
entitled, the district court properly determ ned that

Tol bert had not established a prim facie case of

di scrimnatory use of a perenptory challenge.”



DI SCOVERY — PROSECUTI ON W TNESS CRI M NAL RECORD

Rowe v. State, 704 N E. 2d 110 (Ind. App. 1999). Applying
Brady Maryl and, 373

U S 83 (1963), a court ruled that there was a reasonabl e
probability that the result of defendant’s nurder and attenpted
nmur der prosecution would have been different if the state had

di sclosed that its key witness had prior convictions for
burglary and theft. Suppression of that evidence, the court

rul ed, violated defendant’s due process rights. The w tness had
been presented by the state as reluctant to testify due to his
intimate relationship wth defendant, his testinony was
devastating to defendant’s insanity and intoxication defenses
because it directly contradicted defendant’s testinony regardi ng
hi s habitual drug use and his claimthat he and the w tness used
drugs just prior to the shooting, and if the w tness had
corroborated defendant’s testinony concerning their drug use,
the state could have revoked the wi tness’ s probation.

The court applied the rule that prosecution suppression of
mat eri al, favorable evidence results in a violation of due
process if there is a reasonable probability that, had the
evi dence been disclosed to the defense, the result of the
proceedi ng woul d have been different.

“Suppression of material, favorable evidence will result in
constitutional error if there is a reasonable probability that,
had the evi dence been disclosed to the defense, the result of

t he proceedi ng woul d have been different. . . . The touchstone
of materiality is a reasonable probability’ of a different
result, and the adjective is inportant. Id. This show ng of
materiality does not require the defendant to denonstrate by a
preponderance that disclosure of the suppressed evidence woul d
have resulted ultimately in the defendant’s acquittal.

In the present case, the suppression of Hodges’ crimnal record
under m nes confidence in the outconme of the trial because Rowe’s
intoxication and insanity defenses were conpl etely hanmstrung by
Hodges’ testinony. Based on the above, we conclude that Rowe has
denonstrated a reasonable probability that the result of the
trial would have been different had the State disclosed the evi-
dence of Hodges’ crimnal record in response to Rowe’ s di scovery
request.”



DOUBLE JEOPARDY CONTROLLED SUBSTANCE TAX

Conmi ssi oner of Revenue v. Miullins 428 Mass. 406, 702 N. E. 2d |
(Mass. 1998).

A taxpayer, who had previously pled guilty to possession of
mari j uana, sought abatenment of a controlled substance tax on
doubl e jeopardy grounds. The Suprene judicial Court of
Massachusetts ruled that the tax on “dealers” of marijuana was a
“penalty,” for double jeopardy purposes since it inposed a high
rate of taxation, had a deterrent purpose, was clearly
conditioned on the conm ssion of a crine, and bore no | ogical
relationship to | awful possession.

The court ruled the tax constituted the “sane offense” as
possession with intent to distribute marijuana, for double

j eopardy purposes, since the tax punished any person who
possessed marijuana and intended to sell or distribute it. This
concl usi on, however, did not invalidate the tax. Instead, it
merely restricted the ability of the Cormonwealth to assess the
tax agai nst those who had suffered crimnal penalties for the
same possession of marijuana. It thus was nerely abated in the
t axpayer’s case.

“The CST [tax] punishes any ‘dealer’ who ‘possesses’ nore than
forty grains of marijuana and fails to pay the tax on the
contraband. A ‘dealer’ is obviously soneone who intends to sel
or distribute his or her product, Thus, the CST punishes a

per son who possesses nore than forty grans of marijuana and
intends to sell or distribute it. This is the precise crinme to
whi ch the taxpayer pleaded guilty. That crime and the activity
to which CST is applied are so closely related in fact as to
constitute in substance an identical offense for purposes of
doubl e j eopardy. ..

“Qur conclusion does not render GL. c. 64K invalid, hut only
requires that taxes assessed under the statute be considered
puni shrent for doubl e jeopardy purposes. The Fifth Amendnent
does not prevent inposition of the tax; it nerely restricts the
ability of the Commonwealth to assess the tax agai nst those who
have suffered crimnal penalties for the sanme possession of
marijuana or controlled substances.



EXPERT W TNESS ACCELERANT SN FFI NG DOGS
United States v. Marfi, 158 F.3d 60 (2nd Cr. 1998).

The expert testinony of a witness that investigators were
alerted by an accelerant sniffing dog to traces of an accel erant
at a fire scene was sufficiently reliable to he admtted in a
prosecution for arson, insurance fraud, and nmail fraud arising
from defendant’s all eged schene to set fire to his own business
for the insurance proceeds.

Further, any error in admtting the expert testinony was
mani festly harm ess in view of substantial other evidence

i ndi cating the defendant’s use of the accelerant to set the
fire.

“Under Daubert v. Merrell Dow Pharmaceuticals Inc.. 509 L'S
579, 113 S. Ct, 2786, 125 |..Ed.2d 469 (1993), it is the district
court that is charged with determ ning that expert testinony
both rests on a reliable foundation and is relevant to the task
at hand.” Id. at 597, 113 S.Ct. r86. As a result, we will not
overturn the district judge's decision to admt expert testinony
unless it was manifestly erroneous. See General Elec. Co .v.
Joiner, U.S. — ~, 118 S. . 512, 517, 139 L.Ed.2d 508 (1997).
Al t hough the defendant cites sone studies and a proposed
amendnent to the National Fire Protection Associations Guide for
Fire and Explosion Investigation to the effect that dog-sniff
evidence is not always reliable, all that these sources suggest
is that special weight should not be assigned to k9-sniff

evi dence in the absence of any corroborating evidence.

We conclude that the trial judge did not abuse his broad

di scretion under Daubert in admtting the testinony. W note
further that, even if we were to assune arguendo that the
district judge' s decision to allow this expert testinony was
erroneous, there was substantial additional evidence offered at
trial denonstrating that an accel erant was used by the defendant
to start the fire. Thus, any error in admtting the dog-sniff
testi mony woul d have been manifestly harmnl ess.



EXPERT W TNESS — DRUG TRADE TOOLS
Taylor v. State, 995 S.W2d 279 (Tex. App. 1999).

The testinony of an expert w tness explaining the potenti al

unl awful use of various itens seized from defendant’s vehicl e,
such as bal ance sheets, |aw enforcenent radi o frequencies,

pl asti c bags, scales, and cutting agents, and describing a type
of accounting systemoften used by drug deal ers, was rul ed

rel evant and adm ssible. The court said the evidence would
permt the jury to make a nore informed decision in defendant’s
trial on a charge of possession of drugs.

“In this case, the informati on provided by the expert explai ned
to the jury a potential use of devices for unlawful purposes and
descri bed the account-keeping systemoften used by drug deal ers.
Such evidence is clearly relevant, in that it would permt the
jury to make a nore informed decision. Thus, it tends to nake
the exi stence of any fact that is of consequence to the

determ nation of the action nore probable or |ess probable than
it would be without the evidence. W cannot conclude under these
facts that the trial court erred by finding the evidence to be
relevant. This contention of error is overruled.”



EXPERT W TNESS OFFI CER — GANG CULTURE ADM SSI BI LI TY
Uz v. Commonweal th, 505 S. E 2d 380 (Va.App. 1998).

The issue in this case was whether a police detective was
qualified to give expert testinony concerning gangs in a nurder
prosecution involving a victimand the defendant who were
menbers of different gangs. This court said ‘yes” to

adm ssibility of such evidence. The detective had received
hundreds of hours of gang-related training, he was a nenber of a
gang task force, he taught classes and conducted | ectures about
gangs for | aw enforcenent organi zati ons and civic groups, he had
conducted surveillance of |ocal gangs, and he regularly received
reports fromlocal police departnents regarding gang activity.
The court found that he was famliar with the victinms gang and
def endant’ s gang.

Def endant’ s theory of the case was sel f-defense and the w tness
testinmony tended to rebut it; sone of his testinony actually may
have benefited the defendant.

“Based on Kozich's extensive experience with and know edge of
gangs, he was qualified to testify as an expert. Because the
subj ect matter was beyond the comon know edge and experience of
ordinary jurors, the trial judge did not abuse his discretion in
all owi ng Kozich to testify about gang culture in order to show
notive and intent and to rebut appellant’s claimof self-de-
fense. Mreover, the evidence showed that the victimwas a
nmenber of another gang that occupied the area where the shooting
occurred. That evidence was beneficial to appellant and
supported his theory that the victi mwas the aggressor, thus

bel ying the prejudice that appellant clainms he suffered.”



EXPERT W TNESS — MARI JUANA “HI GH TI MES" MAGAZI NE EDI TOR
United States v. Kelley, 6 F.Supp.2d 1168 (D. Kan. 1998).

A proffered expert w tness who had co-founded the nmagazi ne “Hi gh
Ti mes” advocating | egalization and use of marijuana, and wote a
colum for the magazi ne, | acked specialized know edge concerni ng
marijuana and its cultivation and growth, and thus coul d not
testify as an expert wi tness regarding the processing and use of
marijuana, the intent of a grower, and the general practices of
marijuana harvesters. The decision to exclude his testinony cane
in a prosecution of defendants who had al |l egedly grown and
harvest ed marijuana.

The court said the witness’s witings had never been recognized
as valid research, his qualifications were |argely provable only
t hrough his own opinion of hinself, and he did not have
famliarity with the nethods of harvesting marijuana in the
particul ar state, as opposed to other regi ons where such nethods
m ght differ.

That [he] . . . regularly wites a popul ar advice colum for
High Tines tells the court nothing about the scientific
reliability of his opinions expressed therein.”



EXPERT W TNESS SOCI AL WORKER — CHARACTERI STI CS OF SEXUAL ASSAULT
VI CTI M

Wl fare of KA 'S., 585 NW2d 71 (M nn. App. 1998).

The expert testinony of a social worker concerning the enotional
and behavi oral characteristics typically displayed by child
victinms of sexual assault was admi ssible in a juvenile
prosecution for first and second-degree crimnal sexual conduct.
The court said the testinony likely assisted the jury in
under st andi ng the evi dence.

It found that at | east sonme of the testinony was rel evant and had
a reasonable basis in fact, although it also said the question
of admi ssibility was a cl ose one.

“Here, the expert primarily testified about common enotional and
behavi oral characteristics exhibited by children who have been
sexual |y abused. The expert also testified about the disclosure
process of sexually abused children. The expert did not give an
opinion as to whether KG had been sexually abused.

“Once agai n, whether the expert testinony was admi ssible is a

cl ose issue, but we conclude the district court did not abuse
its discretion by admtting the evidence. The testinony probably
assisted the jury in understanding the evidence, and at | east
sonme of the testinony was rel evant and had a reasonable basis in
fact. But we repeat that the admssibility was cl ose, and the
inmperm ssibility of the prejudicial value approached the
probative. Looking at the trial as a whole, we conclude that the
interests of justice do not nmandate a new trial solely on the

i ssue of juvenile delinquency”



FAIR TRI AL — CONTACT BY JURCR W TH POLI CE OFFI CER
May v. State, 697 N.E 2d 70 (Ind. App. 1998).

A juror’s out-of-court contact with a police officer who was a
witness in a crimnal case the juror would be sitting on, during
which the juror invited the officer to his home to watch a
boxing match on TV did not require that the juror be excused or
replaced with an alternate. The court was satisfied that the
nmeet i ng happened by chance, their conversation was brief and did
not directly involve the trial.

Additionally, the juror fully disclosed during voir dire that he
had a casual social relationship with the officer, and when
guesti oned about the communication, he stated he would remain
inmpartial in the case.

“Here, there is no question that the extrajudicial contact
occurred. However, by all accounts. Juror Hoover and Oficer
Ohl hei ser net by chance, their conversation was brief, and it
did not directly involve the trial proceedings. The brief
conmmuni cation did not, in itself, place May in substantial
peril.

We next consider the content of the conmunication. W agree with
May [defendant] that ,Juror Hoover displayed a conradery with
the witness and, thus, potential partiality. However, the record
supports a determ nation that the underlying social relationship
was casual. Furthernore, that social relationship was not a
surprise. During voir dire, M. Hoover indicated he was ac-
quainted with Oficer Onlheiser. . . . The function of voir dire
is to ascertain if jurors can render a fair and inpartial

verdict in accordance with the |aw and the evidence. My was
able to explore the boundaries of any |ink between M. Hoover
and O ficer Ohlheiser during voir dire and could have sought
Hoovers dism ssal with a perenptory challenge or a chall enge for
cause. (bjections concerning a juror’s qualification nust he
tinmely made.

“Further, juror Hoover assured the court that he would maintain
his inpartiality. The trial court was in the best position to
assess M. Hoover’s honesty, integrity and his ability to
performas an inpartial juror. W cannot say that May was pl aced
in substantial peril. The trial court did not abuse its

di scretion in refusing to replace Juror Hoover with an
alternate.”



FAIR TRIAL — ALLON NG JURY TO ASK QUESTI ONS
Flores v. State, 965 P.2d 901 (Nev. 1998).

The Suprenme Court of Nevada, noting that the practice of jury-
questioning of witnesses is firmy rooted in both common | aw and
Ameri can jurisprudence, ruled that allow ng juror-inspired
questioning of witnesses in a crimnal case is not prejudicial
per se, but is a matter commtted to the sound discretion of the
trial court.

The court then set down rules of procedure for allow ng the
practice.

“To minimze the risk of prejudice, however, the practice nust
be carefully controlled by the court. Accordingly, inclusion of
juror questions nust incorporate certain procedural safeguards
to mnimze the attendant risks. These safeguards include: (1)
initial jury instructions explaining that questions nust he
factual in nature and designed to clarify information already
presented; (2) the requirenment that jurors submt their ques-
tions in witing; (3) determ nations regarding the admssibility
of the questions nmust be conducted outside the presence of the
jury; (4) counsel nust have the opportunity to object to each
question outside the presence of the jury; (5) an adnonition
that only questions perm ssible under the rules of evidence wll
he asked; (6) counsel is permtted to ask foll ow up questions;
and (7) an adnonition that jurors nmust not place undue wei ght on
the responses to their questions.

“I'n the case before us, the district court enployed the
foregoi ng saf eguards. These were sufficient to elimnate the
risk of prejudice to Flores. Consequently, we conclude that the
practice of juror-questioning, as inplenmented by the district
court here, did not violate Flores’s Sixth Arendnent right to
trial by a fair and inpartial jury.”



FAIR TRI AL RESTRAI NT BY STUN BELT
People v. Mar. 92 Cal.Rptr.2d 771 (Cal.App. 2000).

A mani fest need existed for the use of a physical restraint on
defendant while he testified and therefore the trial court did
not abuse its discretion by refusing to allow renoval of an

el ectronic stun belt fromhimduring his testinony.
Justification for the restraint was found in the facts that
def endant was on trial for assaulting a jail guard, he had
previ ously been convicted of escape and assaulting a police

of ficer, and had on two recent occasions threatened correctional
of ficers and his own defense attorney. The defendant did not
obj ect per se to the restraint and no indication existed that
his mental faculties were inpaired during his testinony by use
of the restraint.



| NFORMATI ON' AVENDVENT PRIUDI CE TO DEFENDANT
Smith v. State, 718 N.E. 2d 794 (Ind. App. 1999).

No error was found in allow ng the prosecution to anend a vague
i nformati on chargi ng defendant with negl ecting her infant
daughter for the entire nine nonths of the child s life, to
charge defendant with nurder, neglect of a dependent resulting
in serious bodily injury, and neglect of a dependent. The court
not ed that defendant had noved to have the original information
di sm ssed and the anendnent did not affect her ability to
prepare a defense or the applicability of evidence that existed
under her defense to the original information.

“W note initially that the trial court may permt an amendnment
to an information at any tinme before or during trial with
respect to any defect, inperfection, or omssion so |long as the
anmendnent does not prejudice the substantial rights of the
defendant. | ND. CODE ~ 35-34-1-5(c). The test of whether the
State should be allowed to anmend an information is whether the
anmendnent affects the availability of a defense or the
applicability of evidence that existed under the original

i nformation.

The State was allowed to anmend the information after Sm th noved
to have the original charge dismssed. . . . The trial court did
not err in allowing the State to anmend the original charge,

whi ch was inperm ssibly vague. ,See |I.C. 8 35-34-1-5(c). The
anmendnent did not affect the ability of Smith to prepare a
defense or the applicability of evidence that existed under the
original defense. The trial court thus properly allowed the
anendnent to the original charge.”



| NSTRUCTI ON — REASONABLE DOUBT
Truesdal e v. Moore, 142 F.3d 749 (4th Cr. 1998).

A jury instruction, defining reasonable doubt” as “real doubt”
and substantial doubt,’ did not violate due process, so as to
entitle a defendant to habeas corpus relief.

The instruction in question also contrasted “substantial doubt”
with “weak doubt,” “slight doubt,” and “whinsical, fanciful or
i magi nary doubt.”

The court did make clear that the substitution of “substanti al
doubt” for “reasonable doubt” in jury instructions mght violate
due process without a clarifying explanation, hut said the nmere
use of the words “substantial doubt” is not a constitutional
violation. This court has discouraged trial courts within its
circuit fromattenpting to define “reasonable doubt” at all.
“[Petitioner] challenges the trial court’s instruction on
reasonabl e doubt. We have di sfavored any attenpt on the part of
federal trial courts to define reasonabl e doubt, although we
have been reluctant to reverse where the instruction as a whole
in no way diluted the governnment’s burden of proof. .This sane

i nqui ry about whether the governnment benefited froma diluted
burden of proof nust informour collateral review of this
sentence. Truesdal e charges that by equating reasonabl e doubt
with “a real doubt’ and a substantial doubt’ the instruction |ed
the jury to believe that it could convict him based upon a | ower
standard of proof. Wiile in the proper case, substituting
substantial doubt’ for ‘reasonable doubt’ m ght violate due
process, the nere use of the words ‘substantial doubt’ does not
do so.

See. E.g. victor v. Nebraska 511 U.S. 1, 19-20, 114 S.C. 1239,
1249-5U, 12 L.Ed.2cl1l 583 (1994). In fact, we rejected a due
process challenge to very simlar instructions before, finding
that ‘“the full instruction tenpered any risk of confusion from
t he substantial doubt |anguage.’ Kornahrens, 66 F.3d 175, 179-80
4th Gr. 199i ). As in Victor and Adans, the instruction used at
Truesdale’s trial (‘Contrasted ‘substantial doubt’ with ‘weak
doubt,’ *slight doubt.’ and whinsical, fanciful or imginary
doubt,’” This contrast clarifies that the term ' substanti al
doubt’ was used in the sense that Victor allowed, to nean doubt
that is ‘not seemng or imaginary,’ rather than in the sense |
7ctor condemmed, which is doubt ‘specified to a | arge degree.
See Victor, 511 U S at 19-20, S.C. at 1250; Adans.41 F.3d at
181. Because the jury was clearly instructed that they need not



feel doubt ‘to a large degree’ in order to acquit and that any
doubt that was not fanciful or inmaginary would suffice for

acquittal. the instruction did not |essen the governnent’s
burden.”



I NSTRUCTI ONS FAI LURE TO G VE MENTAL STATE
Caldwell v. State, 722 N E. 2d 81i (Ind. 2000).

Atrial judge's failure to either give a nurder defendant’s
requested instruction clarifying the consequences of verdicts of
guilty hut nmentally ill, and not responsible by reason of
insanity, or to adnonish the jury follow ng the prosecutor’s

m sl eadi ng statenent during closing argunent that a verdict of
riot responsible would allow the defendant to go free, was
reversible error. The court noted that the issue for the jury’'s
consideration in the case was defendants nmental state at the
time he shot the victim

“I'n this case, the prosecutor’s closing remarks created an
erroneous inpression of the law. . . . these comments were given
to the jury directly before deliberations began and inplied that
Cal dwel | woul d he able to wal k out of the courtroomw th the
jury if he was found to he not responsible by reason of
insanity. The State argues that its closing argunent did not
create an erroneous inpression because the jury could have re-
turned a verdict of not guilty thereby letting Caldwell *“walk
out of the courtroom with the jury. Although Caldwell did not
stipulate to the facts or admt to the nurder, neither did he
contest them Based on the evidence presented and Cal dwel |’ s

cl osing argunent, the sole issue for the juror’s consideration
appears to have been Caldwell’s nental state at the tinme of the
murder. As a result, the chances of a not guilty verdict were
slimto none, and there was a real possibility that the jury
woul d interpret the prosecutor’s statenent to nean that a
verdi ct of not responsible would | et Caldwell go free. Because
the prosecutor created an erroneous inpression of what woul d
happen to Caldwell if he was found not responsible by reason of
insanity, the trial court’s failure to either adnonish the jury
or give the tendered instructions was reversible error.”



JO NDER COVMON SCHEME OR PLAN BENCH TRI AL

Purvis v. Comonweal th, 31 Va.App. 298, 522 S. E.2d 898 (Va. App.
2000) .

Two different burglaries were not part of a “common plan,” for
pur poses of joinder for trial under state court rules. The
burglaries were of two different types of businesses and
occurred al nost two nonths apart, there was no evidence of a
conspiracy or other common plan underlying the offenses, any
factual simlarities did not show the existence of a plan tying
t he of fenses together, and any conclusion that sonme factual
simlarities permtted a finding that the of fenses were
commtted by the sane persons as part of a plan would be

specul ative at best.

Joi nder, therefore, was erroneous, but the court ruled the error
was harm ess. There was no evidence that the trial court consid-
ered the inadm ssible evidence in convicting defendant of either
burgl ary, as the evidence regardi ng each offense was brief and
def ense counsel argued the evidence of each of fense separately.
The trial court did not use a harm ess error anal ysis
prospectively as a basis for denying defendant’s notion to
sever, but rather, its m stake was in believing that trying
cases before a judge rather than a jury nade joi nder |awful,
when, as a matter of law, there was no di fference under joi nder
I aw.



JUROR REMOVAL FOR CAUSE — PRI OR CONVI CTI ON

State v. Madrigal, 721 N E 2d 52 (Chio 2000).

Wiile noting that the better practice would have been to
guestion a juror, on the record, to determne the status of his
previ ous felony conviction, for which defendant suggested the
juror m ght have been pardoned and therefore able to serve as a
juror, the nere fact that the same prosecutor and police officer
involved in the instant prosecution were also involved in the
prosecution leading to the juror’s conviction was enough to
renmove the juror for cause. The trial court’s renoval of the
juror was not an abuse of discretion.

“The determ nati on of whether a prospective juror should be

disqualified for cause . . . is a discretionary function of the
trial court. Such determ nation will not be reversed on appeal
absent an abuse of discretion. . . . ‘Gven this record, it

cannot be said that the trial judge abused her discretion. The
better practice in this case would have been to question the
juror, on the record, to determne the status of his previous
conviction. However, the fact that the sane prosecutor and
police officer were involved in the case woul d have been enough
to renmove the juror for cause. Accordingly, this proposition of
law i s overrul ed.”



JUROR EXCUSED FOR CAUSE BELI EF I N CREDI BI LI TY OF PROSECUTI ON
W TNESSES

State v. Faucher, 596 N.W2d 770 (Ws. 1999).

A prospective juror who knew a prosecution witness and on three
occasions during a special voir dire expressed his view that he
considered the witness’ credibility to be uni npeachabl e, was
obj ectively biased and shoul d have been struck by the trial
court for cause. The court noted that despite his best and nost
sincere efforts to do so, the juror could not truly set aside
his strongly held belief that the witness would not |ie when he
was call ed upon to answer the only question he was likely to
face, nanely, whether the witness or the defendant was telling
the truth at trial

“The circuit court did not consider whether juror Kaiser was
obj ectively biased. Upon concluding that Kaiser was sincere in
his willingness to set aside his opinion, the circuit court
ended its inquiry. The circuit court’s decision not to dismss
Kai ser was based solely on Kaiser’s statenment that he could set
aside his opinion, and the court’s erroneous belief that it had
to ‘believe his response.’” On exam nation of the record, we
conclude as a matter of |law that a reasonabl e judge can reach
only one conclusion; that is that the juror was objectively

bi ased.”



JURY SELECTI ON EXCUSAL FOR CAUSE LAW ENFORCEMENT RELATI ONSHI P
Lilly v. Commonwealth 499 S. E. 2d 522 (Va. 1998).

The refusal of a trial court to excuse three prospective jurors
in a capital case for cause was not reversible error. In the
first situation the juror stated during voir dire that lie was
acquainted with the police chief, to whom defendant had nade an
incrimnating statenment. The juror stated that he m ght give
nore credence to the chief’s testinmony but upon further
exam nation he stated that he could set aside his acquai ntance
with the chief and consider the testinony of all w tnesses on au
equal footing.

In the second instance a juror stated during voir dire that lie
was a second cousin and “real good friend” of a | aw enforcenent
official who was a prospective wtness for the prosecution, but
also testified that such relationship and friendshi p woul d not
be a factor in considering that official’s testinony against
that of other witnesses in the case.

In the third instance a juror had read a newspaper article about
defendant’s past. but the juror testified that the article did
not prejudice her. The court applied a manifest error standard
to the trial court’s exercise of discretion.



CONSTI TUTI ON | S A SUFFI Cl ENT JURY | NSTRUCTI ON
Weeks v. Angel one, 120 S.Ct. 727, 2000 W. 33S24, No. 99-5746
(2000) .

After his conviction for capital nurder, the prosecution sought
to prove at defendant’s penalty phase two aggravating

ci rcunst ances, and 10 witnesses appeared in mtigation for
defendant. The jurors sent the trial judge a note during

del i berati ons and asked whether, if they believed defendant was
guilty of at |east one of the aggravating circunstances, they
had to return the death penalty, or whether they had to decide
whether to return the death penalty or a |ife sentence.

The judge responded by referring themto a part of the

i nstructions which stated, “If you find fromthe evi dence that

t he Commonweal t h has proved, beyond a reasonabl e doubt, either

of the two [aggravating circunstances], and as to that

alternative, you are unani nous, then you may fix the punishnment
at death, or if you believe fromall the evidence that the

death penalty is not justified, then you shall fix the

puni shment at [life] inprisonnent.” After further deliberations

of two hours, the jury returned the death penalty, saying,

“[ H avi ng unani nously found that [defendant’s] conduct in

commtting the offense [satisfied one of the aggravating

ci rcunst ances], and having considered the evidence in mtigation

: , [we] unaninmously fix his punishnent at death.” On state

appeal, state habeas corpus. and federal habeas corpus,

def endant unsuccessfully clainmed error in the trial judge’'s

selective use of the instructions. 176 F.3d 249.

The Suprene Court affirmed 5-4 in an opinion witten by the
Chief Justice. It ruled there is no constitutional violation
when a trial judge directs a capital jury's attention to a

speci fic paragraph of a constitutionally sufficient instruction
in response to a question during deliberations about the proper
consideration of mtigating evidence. The Court said a jury is
presuned both to followits instructions and to understand a
judge’s answer to its question. A contrary presunption, it

noted, would require reversal every tinme a jury inquires about a
matter of constitutional significance, regardl ess of the judge’s
answer. In this case the presunption was buttressed by the facts
that each of the jurors affirmed the verdict in open court when
they were polled, they deliberated for nore than two hours after
t he judge answered their question, and defense counsel argued
(luring closing argunent that they could find both aggravating
factors proven and still not sentence defendant to death.



The Court thought there was little risk that the jury considered
itself precluded fromconsidering mtigating evidence, and only
a showi ng of a reasonable likelihood that the jury felt so
restrai ned would qualify as constitutional error. Defense
counsel had not even nmentioned the point in his oral notion to
set aside the death penalty and ranked the point as nunber 44 on
his direct appeal in state court.

Justices Stevens, G nsburg, Breyer and Souter dissented in whole
or in part.



Jury Polling by Judge with Dissenting Juror
Jeiks v. State, 720 N.E. 2d 1171 (I nd. App. 1999). State.

A trial court tainted further deliberations and pl aced a
defendant in a position of grave peril by engaging a dissenting
juror in a colloquy during the polling of the jury. The court

rul ed that reversal of defendant’s auto theft conviction was
therefore required. Prior to sending the jury hack for further
deli berations after the dissenting juror stated that he thought
it would he unproductive, the trial court engaged in an extended
colloquy with the dissenting juror concerning the el enents of
the crime of auto theft, the state’s burden of proof on the
charge, and the jury’'s role in deciding the case.

“We agree with Jelks that the trial court erred in engaging in
this colloquy [with the juror during its polling of the jury.
The statute clearly provides that the remedy for juror dissent
that arises during the polling procedure is to return the jury
for deliberations, not engage in an extended col |l oquy about the
el ements of the crime, the State’s burden, or the role of a
juror. By doing so, the trial court tainted further

del i berations and placed the defendant in a position of grave
peril. Jelks conviction on this verdict nust be reversed.”



JURY — PEREMPTORI ES - H GH STRUNG JUROR
State v. Haigler, 515 S.E. 2d 88 (S.C. 1999).

A race-neutral reason for exercising a prosecutorial perenptory
strike against a black femal e venire person existed where the
prosecutor stated that he exercised the strike because the |ead
detective in defendant’s case knew that the venire person was a
hi gh-strung, critical person who would likely polarize the
jury. The nmere fact that the venire person did not reveal
during voir dire that she was acquainted with the | ead
detective was irrelevant to whether the prosecutor’s

expl anation for exercising the perenptory strike was a pretext
for racial discrimnation.

A second reason for exercising the perenptory strike, i.e., that
she had served on a crimnal jury that returned a not guilty
verdict, was also not a pretext for discrimnation, even though
the prosecutor seated a white nman who al so had served on a
crimnal jury that returned a not guilty verdict. The two
prospective jurors were not simlarly situated, in that the
femal e had served on a crimnal jury five years earlier and
definitely renmenbered the verdict, whereas the nale had served
on a crimnal jury sone 20 years earlier and was not sure about
the verdict. Also indicative of a |lack of prejudice was the fact
t hat even though the prosecutor struck four black prospective
jurors. he seated four blacks on the regular jury and two bl ack
alternate jurors.



JURY PEREMPTORI ES —-DENI AL OF REASON FOR CHALLENGE
Bausley V. State, 997 S.W2d 313 (Tex. App. 1999).

Where the only reason put forward by the state for the exercise
of a perenptory strike against a prospective juror was that he
had been rated a “bad juror” based on his service on a prior
jury, defendant was entitled to question the prosecutor who
assigned that rating at a Batson hearing (Batson v. Kentucky,
+76 U.S. 79 (1986)). The court said the trial Court inproperly
limted defendant’s questioning in that regard to the
prosecutors involved in exercising the perenptory strike,
nei t her of whom knew why the juror had been rated “had,” and

t hus, defendant was deprived of his ability to devel op evi dence
that the prosecution’s race-neutral explanations were, in fact,
untrue or pretextual

The court ruled that the error was a “structural error” and
t herefore not subject to a harm ess error analysis: reversal
and remand were ordered.

We note, however, that the Supreme Court has determ ned that
racial discrimnation in the process of selecting a grand jury
is not anenable to a harm anal ysis because it calls into
guestion the objectivity of the institutional fact finder and
“underm nes the structural integrity of the crimnal tribunal
itself.” Vasquez v. Hillery, 106 S.Ct. 617, 88 L. Ed.2d 598
(1986) (plurality opinion); see Fulmnante [Arizona v., 499

U S 279 (1991)], 494.) U. S. at 310, 111 S.Ct. 1246..

“After exam ning these cases, we see no neani ngful distinction
bet ween the issues and concerns raised in the unlawful exclusion
of nmenbers of the defendant’s race froma grand jury and a petit
jury. Like the selection process of a grand jury, the selection
process at trial affects the framework and structural integrity
of the crimnal tribunal as well as the fairness of the underly-
ing proceeding. And |ike the racial discrimnation in the grand
jury selection process in Vasquez, the Batson error in these
cases ‘calls into question the objectivity of those charged with
bringing a defendant to judgnment.’ See Vasquez, 47-1 U.S. at

261. For these reasons, we conclude the Batson error occurring
inthis case is not subject to a harm anal ysis



JURY SELECTI ON — ARGUMENTATI VE JUROR
Pye v. State, 505 S.E. 2d 4 (Ga. 1998).

Where a prosecutor stated during voir dire that an African-
Ameri can prospective juror was struck because inquiries in the
community |led the prosecutor to believe that the juror was
argunentative and m ght prevent a return of a unani nous verdi ct,
this was a race-neutral explanation under Batson v. Kentucky for
his exercise of a perenptory strike against the juror.

The State exercised a perenptory strike because inquiries in the
community |led the prosecutor to believe that the prospective
juror was argunentative and m ght prevent the return of a

unani nous verdict. The State ‘may rely on information and advice
provi ded by others so long as this input is not predicated upon
the race of the prospective juror.’ Barnes v. State, 269 Ga.
345, 350(6), 496 S.E. 2d 674 (11998). See also Lewis v. State,
supra at 681(2), 424 S.F 2d 626. The trial court did not err by
accepting the State’'s reason for the strike of this juror,
because there was no discrimnatory intent inherent in the
State’s explanation and it was not so inplausible as to render

t he expl anation pretextual. See Purkett v. Elain, 514 U S. 765,
115 S. . 1769, 131 L.Ed.2d 83i (1995); Jackson v. State, 265
Ga. 897, 898(2), 463 S.E.2d 699 (1995).”



JURY SELECTI ON JUROR EXCUSED FOR RELI G QUS HOLI DAY
Turrentine v. State, 965 P.2d 955 (Gkla. Crim App. 1998).

A trial court excused a prospective juror who after being told
that the trial would likely last into a second week, stated that
she woul d not appear in court on Monday of the second week
because she was Jewi sh and woul d he observing the religious
hol i day of Rosh Hashanah. This did not inpermssibly

di scrim nate anong religions because the reason the court would
be in session on Rosh Hashanah, hut not on Easter or Chri stnas,
was because the latter days had been designated state holidays,
not religious holidays.

Nor did the court’s action deprive the nurder defendant of his
Si xth Amendnent right to a jury drawmn froma fair cross-section
of the community. Defendant was unable to show
underrepresentati on of Jewi sh persons on juries by systematic
exclusion of themin the jury sel ection process.

to establish a prima facie violation of the fair cross-
section requirenment, an appellant nust show (1) the group
all eged to be excluded is a ‘distinctive’ group in the
comunity; (2) the representation of this group in venires is
not fair and reasonable in relation to the nunber of such
persons in the comunity; (3) this underrepresentation is caused
by systematic exclusion of that group in the jury selection
process. Duren v. Mssouri 439 U S 357, 99 S.Ct. 664, 58
L. Ed. 2d 579 (1979). . . . Appellant has not nade such a show ng
in this case. Accordingly, we find that trial court’s exclusion
of Ms. Dornont fromthe jury panel did not render Appellant’s
jury unconstitutionally partial.

The chief judge and three judges concurred.



JURY SELECTI ON SEX CASE ABUSE OF DI SCRETI ON
United States v. Lowe, 145 F.3d 45 (1st G r. 1998).

A trial court refusal to strike prospective jurors for cause in
a prosecution involving a sex offense was not a clear abuse of

di scretion, even though one prospective juror had been sexually
nol ested and the other was the victimof an attenpted rape. The
trial court had questioned each juror about her experiences to

ascertain any potential bias and, based on observations of the

jurors’ demeanor, concluded that each could be inpartial.

No abuse of discretion was found.

“We find that the district court did not abuse its discretion in
denying Lowe’s notions. ‘There are few aspects of a jury trial
where we would be less inclined to disturb a trial judge’'s
exerci se of discretion, absent clear abuse, than in ruling on
chal | enges for cause in the enpaneling of a jury.’ Gonzal ez-
Soberal, 109 F.3d at 69-70 (quoting United States v. MCarthy
961 F.2d 972, 976 (1st Cir.1992)). In the instant case, the

j udge asked each juror several questions regarding their
experiences with sexual abuse to ascertain any potential bias.
We decline to second-guess the district court’s determ nation
that jurors nunber 18 and 19 could he inpartial at trial because
‘it is the fundanental task of the district court judge to make
this sort of distinction.” Canbara, 902 F.2d at 148. The trial
judge is in the best position to assess a potential juror’s
credibility by observing her demeanor, reaction to questioning,
and overall behavior on the stand. Moreover, nothing in the
record suggests that the district court judge |acked judgnment or
was prejudiced toward Lowe.



JURY SELECTI ON JUDGE' S PERSONAL KNOW.EDGE OF PROSECUTOR
State v. Ross, 961 P.2d 241 (O . App. 1998).

Assum ng that a prosecutor acted with race-neutral reasons in
using a perenptory challenge as to the only African-Anerican
juror on the prospective panel, the trial judge s reliance, in
part, on his personal know edge about the prosecutor, in making
hi s assessnent about whet her the defendant carried her burden of
proof regarding her charge of purposeful discrimnation, was
error, requiring a newtrial.

The reviewing court said the integrity of the process to prevent
the chall enge of jurors for other than race-neutral reasons
woul d be conpronmised if a trial judge were pernmitted to consider
hi s personal know edge about the prosecutor in making his as-
sessnment about whether the defendant carried her burden of proof
regardi ng purposeful discrimnation. A trial judge s assessnent
of the appropriateness of a race challenged perenptory strike
must he conpl etely objective.

“I't could be that the prosecutor acted with race-neutral reasons
for exercising the perenptory challenge, but the process of
maki ng t he deci si on about that issue was tainted by the trial
court’s consideration of the contacts wth the prosecutor
outside the confines of the trial. [“] base that on the fact
that, in part, | know [the prosecutor], and | know that he does
not exclude jurors based an their race.” (Enphasis added.)] The
integrity of the process to prevent the challenge of jurors for
ot her than race-neutral reasons is conpromsed if a trial court
is permtted to consider its personal know edge about the
prosecutor. A trial court must confine its decision-nmaking
process to what occurred during voir dire and the evidence that
is probative on that issue. Consequently, by including the

subj ective opi nion about the prosecutor’s character inits
consideration of the issue, the trial court erred in making its
assessment about whet her defendant carried her burden of proof
regardi ng purposeful discrimnation. Under these circunstances,
the only appropriate renedy is to reverse the trial court and
remand for a newtrial.”



JURY SELECTI ON PEREMPTORY CHALLENGES NATI VE AMERI CANS
State v. Locklear, 505 S.E.2d P7 (N. C. 1998).

After first determining that Native Americans are a “raci al
group” cogni zabl e for Batson purposes, this court held that a
Native American defendant failed to show that the prosecutor
acted with discrimnatory intent in exercising his perenptory
chal | enges agai nst three Native Anmerican prospective jurors.

The first juror had four relatives who were currently or had been
injail or prison. The second expressed opposition to the death
penalty. The third juror was challenged in part on the basis of
her prior conviction for possession of marijuana, despite the
fact that the prosecutor did not challenge white jurors with

drug and DU convictions. The prosecutor stated that the strike
of the third juror was al so based in part on her deneanor, and
this was race-neutral.

“Defendant’s only rebuttal was that the State had passed several
white jurors despite drug and DW convictions, in apparent re-
sponse to the prosecutor’s reasons for excusing [the third
chal | enged prospective juror].

We have previously rejected a defendant’s attenpt to show
discrimnatory intent by ‘finding a single factor anong the
several articulated by the prosecutor. . . and matching it to a
passed juror who exhibited that sane factor.”. . . In this case,
the prosecutor pointed to [the prospective juror’s] deneanor as
wel | as her prior drug conviction as the basis for the
chal | enge.

“. . . Gven the prosecutor’s articulation of racially neutra
reasons for challenging [the] prospective jurors . . ., which
are supported by the record, and given defendant’s inadequate
rebuttal, we cannot conclude that the trial court erred in
denyi ng defendant’s Batson claimas to these three jurors.”



JURY SELECTI ON REFERENCE TO O J. TRI AL BATSON
Val dez v. People, 966 P.2d 587 (Cob. 1998). State.

A prima facie case of purposeful discrimnation by a prosecutor
in the exercise of perenptory chall enges was established by his
references to racial bias during the voir dire process and his
use of three of his five challenges to elimnate potenti al
African- Anerican jurors. These potential jurors conposed only
27% of the venire, and the final jury included four African-Anmen
cans. The prosecutor had el ected not to use his remaining two
chal l enges to renpve any additional potential jurors. A
reference to the prosecutor to the OJ Sinpson case was al so

rul ed i nappropri ate.

“This case did not have any apparent racial issues. [f.n. The
defendant is Hi spanic; however, the racial or ethnic identity of
the two victinms is not part of the record. Although the victins
do not have Spani sh surnanes, we are unable to say nore about
their identity.] The prosecutor’s statenents show his own
concern with the racial conposition of the jury, the defendant,
and the two counsel. Furthernore, his remarks about different
cultures, references to the O J. Sinpson case, and concerns
about peopl e’ s backgrounds with regard to race suggest a fear
that a certain cognizable racial group of jurors would be unable
to he inpartial, an assunption forbidden by the Equal Protection
Cl ause. See Batson, 476 U.S. at 89, 106 S.Ct. 1712. In fact, the
trial judge noted that the reference to the O J. Sinpson nurder
trial was inappropriate in this case. The prosecution’s inplicit
references to racial bias during voir dire certainly support the
defendant’ s argunent that he established a prinma facie case
under Batson....”

One justice concurred and three justices dissented.



JURY SELECTI ON VOTER REQ STRATI ON LI STS FAI RNESS
United States v. Sanchez, 156 F.3d 875 (8th G r. 1998).

W thout proof that certain racial or ethnic groups faced
obstacles in the voter registration process, statistics show ng
that various racial and ethnic mnorities were | ess

represented in the jury pool than in the general popul ation did
not establish a violation of the Sixth Amendnment fair-cross-
section requirenment. The Eighth Crcuit Court of Appeals

exam ned the nmethod of jury selection used by the district court
under which potential jurors in the district were drawn excl u-
sively fromthe voter registration lists of each of the state's
ni nety-three counti es.

Et hnic and racial disparities between the general popul ation and
jury pools do not by thenselves invalidate the use of voter
registration lists and cannot establish the ‘systematic

exclusion’ of allegedly under-represented groups. . . . Absent
proof that certain racial or ethnic groups face obstacles in the
voter registration process, Sanchez’s claimnust fail. See

Fl oyd. 996 F.2d at 949; Garcia. 991 F.2d at 491 (excl usion not
systematic unless ‘inherent in the particular jury-selection
process utilized’) (quoting Duren, 439 U S. at 366, 99 S.C

664). Despite counsel’s painstaking efforts to devel op an ade-
guate record below and to assenbl e the data underlying Sanchez’s
claim we lack the authority to depart fromthis circuit’s well-
settled law. . . . We. . . hold that when jury pools, are
selected fromvoter registration lists, statistics al one cannot
prove a Sixth Amendnent violation.”



M strial Juror Readi ng About Pending Unrel at ed Charges
State v. Myers, 603 N.W2d 390 (Neb. 1999).

This case involved a newspaper article read by 11 jurors and one
alternate in a narcotics prosecution, which reveal ed that

def endant al so faced a separate trial on a nurder charge. The
court ruled that defendant was deprived of a fair trial, and
thus a denial of his notion for a mstrial was an abuse of

di scretion. The trial court had sustained a notion excludi ng and
prohibiting the state fromadmtting evidence regarding the

nmur der charge. and three jurors who read the article in its
entirety specifically renmenbered the fact that the defendant

al so faced the nurder charge.

“Three jurors who read the article inits entirety specifically
remenbered the facts that Myers also faced a nurder charge. Upon
bei ng questioned about the article, it was the first thing

nmenti oned by those jurors. Al three expressed sone degree of
surprise upon | earning about the nurder charge.

“The district court had sustained a nmotion in |imne excluding
and prohibiting the State fromadmtting evidence regarding the
nmur der charge. Myers’ notion in limne was prem sed on the fact
t hat knowl edge of a separate mnmurder charge was nore prejudicial
t han probative, and the district court concluded that Mers’

nmur der charge and the evidence in support of that charge was
prejudi cial enough to exclude the fact fromthis trial. Thus, we
concl ude that the newspaper article was prejudicial to Myers.
“Therefore, the district court abused its discretion in denying
Myers’ notion for a mstrial, and Myers is entitled to a new
trial.”



JURY SELECTI ON VOTER REQ STRATI ON LI STS FAI RNESS
United States v. Sanchez, 156 F.3d 875 (8th G r. 1998).

Wt hout proof that certain racial or ethnic groups faced
obstacles in the voter registration process, statistics show ng
that various racial and ethnic mnorities were | ess

represented in the jury pool than in the general popul ation did
not establish a violation of the Sixth Amendnment fair-cross-
section requirenment. The Eighth Crcuit Court of Appeals

exam ned the nmethod of jury selection used by the district court
under which potential jurors in the district were drawn excl u-
sively fromthe voter registration lists of each of the state's
ni nety-three counti es.

Et hnic and racial disparities between the general popul ation and
jury pools do not by thenselves invalidate the use of voter
registration lists and cannot establish the ‘systematic

exclusion’ of allegedly under-represented groups. . . . Absent
proof that certain racial or ethnic groups face obstacles in the
voter registration process, Sanchez’s claimnust fail. See

Fl oyd. 996 F.2d at 949; Garcia. 991 F.2d at 491 (excl usion not
systematic unless ‘inherent in the particular jury-selection
process utilized’) (quoting Duren, 439 U S. at 366, 99 S.C

664). Despite counsel’s painstaking efforts to devel op an ade-
guate record below and to assenbl e the data underlying Sanchez’s
claim we lack the authority to depart fromthis circuit’s well-
settled law. . . . We. . . hold that when jury pools, are
selected fromvoter registration lists, statistics al one cannot
prove a Sixth Amendnent violation.”



Perenptory Chal |l enges Juror Disability Rational Basis
United States v. Harris. 197 F.3d 870 (7th Cr. 1999).

In a case of first inpression, the Seventh Crcuit Court of
Appeal s ruled that the use up a perenptory challenge to strike a
potential juror because of her disability or the nedication she
took to control her disability, which nmade her prone to
drowsi ness, had a rational relationship to the state’'s legit-

i mte purpose of providing the defendant with a fair trial, and
did not violate the equal protection rights of either defendant
or the potential juror.

: . perenptory chal |l enges nmade on the basis of a person’s
dlsablllty are scrutinized under rationality review Conse-
guently, the strike nmust be rationally related to the state’s
| egitimate purpose of selecting an inpartial jury.

“Odinarily, a perenptory challenge of a nenber of a class
subject only to rationality revieww ||l not be scrutinized by
the court. However, because Harris contests even the rationality
of Ms. WIlson' s exclusion, we will briefly discuss the
perenptory exercised here. If the governnent has struck Ms. WI -
son because of an irrational aninosity toward or fear of

di sabl ed people, this would not he a legitinmte reason for
excluding her fromthe jury. .. However, the governnent in this
case struck Ms. WIson because its stated concern, accepted by
the district court, was that she would becone drowsy and woul d
not be able to pay attention during the trial. This is a
legitimate concern that is rationally related to the provision
of a fair trial for Harris. Therefore, the governnent’s use of
its perenptory challenge to strike Ms. WIlson for reasons
related to her disability did not violate the equal protection
rights of either Harris or Ms. Wlson.”



PEREMPTORY CHALLENGE — FAI LURE TO REMOVE JUROR FOR CAUSE

United States v. Martinez-Sal azar, 120 S.C. 774, 2000 WL 33z-
t9, No. 98-1255 (2000).

Under the Federal Rules of Crimnal Procedure (Rule 24)

def endants had 10 perenptory chal |l enges exercisable jointly in
the selection of 12 jurors, and another such chall enge
exercisable in the selection o an alternate juror. One
prospective juror indicated several tines that he would favor

t he prosecution, so defendants chall enged himfor cause, but the
trial court, over objection, declined to excuse him

The defendant then used a perenptory challenge to renove the
juror and the defendants subsequently exhausted all of their
perenptory chall enges. At the close of the jury selection
process. the trial court read the names of the jurors to he
seated and asked if the prosecutor or defense counsel had any
objections to any of the jurors. Defendant’s attorney responded:
“None fromus.”

The Ninth Crcuit Court of Appeals ruled that the trial court’s
error in failing to renove the prospective juror for cause
resulted in a violation of defendant’s Fifth Amendnent due
process rights because it forced himto use a perenptory

chal  enge curatively, thereby inpairing his right to the ful
nunber of perenptory chall enges that he was entitled to. 146

F. 3d 653.

On appeal, the United States Suprene Court reversed in an opinion
witten by Justice G nsburg, ruling that a defendant’s exercise
of perenptory chall enges pursuant to Rule 24 is not denied or

i mpai red when the defendant chooses to use such a challenge to
renove a juror who shoul d have been excused by the trial court
for cause.

The Court said that perenptory chall enges, although inportant in
reinforcing a defendant’s constitutional right to trial by an
inmpartial jury, are auxiliary in nature and not of federal
constitutional dinension.

Turning to rights under Rule 2~, the Court said no violation
occurred when the trial court conpelled defendant to chall enge
the juror perenptorily, thereby reducing his allotnent of
perenptory chall enges by one. After objecting to the trial
court’s denial of his for-cause challenge, he had the option of
letting the juror sit on the petit jury and, upon conviction,
pursuing a Sixth Anmendnent chal | enge on appeal, or using a



perenptory challenge to renove the juror. In choosing to renove
the juror rather than taking his chances on appeal, defendant
did not “lose” a perenptory challenge, he used the challenge in
line with a principal reason for perenptories, i.e., to help
secure the constitutional guarantee of a trial by an inpartial

jury.

Al t hough defendant had to make a hard and i nmedi ate choice, this
is not unusual in the fast-paced realities of the jury selection
process. The Court noted that chall enges for cause and rulings
upon them are made on the spot and under pressure, and attorneys
as well as the court in that process nust he prepared to decide
qui ckly, often between shades of gray.

Si nce defendant received the exact nunber of perenptory
chal | enges that federal |aw allowed, he could not conplain of
ei ther constitutional or procedural rule violations.

Justice Souter filed a concurring opinion; Justice Scalia filed
an opinion concurring in the judgnent, joined by Justice
Kennedy.



PROSECUTOR S COMVENT THAT DEFENDANT TAI LORED HI S TESTI MONY

Portuondo v. Agard, 120 SCt. 1119, 2000 W. 238231, No. 98-1170
(2000) .

At issue at defendant’s trial was whether the jury believed the
testinmony of the victimand her friend or the conflicting
testimony of defendant. In his summati on the prosecutor argued
as to the defendant’s credibility that he had the opportunity
during trial to hear all the other witnesses testify and to
tailor his own testinony accordingly. The defendant argued that
the prosecutor’s conments violated his Fifth and Si xth Amendnent
rights to be present at trial and confront his accusers, and his
Fourteenth Amendnent right to due process.

On appeal to the Suprene Court, in an opinion witten by Justice
Scalia, the Court ruled that the prosecutor’s coments did not
violate defendant’s Fifth and Sixth Amendnent rights. The Court
noted the prosecutor’s coments concerned defendant’s
credibility as a witness and were in accord with the Court’s

| ongstandi ng rul e that when a defendant takes the stand, his
credibility may be assailed like that of any other witness a
rule that serves the trial’s truth-seeking function. That the
comments were generic rather than based upon a specific in-
dication of tailoring did not render theminfirm nor did the
fact that they cane at summation rather than at a point earlier
inthe trial. The Court upheld the trial court’s recitation of
an interested-witness instruction that directed the jury to
consi der the defendant’s deep personal interest in the case when
evaluating his credibility, and al so noted that the prosecutor’s
coments did not rely on any specific evidence of actual
fabrication. Neither the Fifth nor Sixth Armendments were

vi ol at ed.

Def endant al so argued that it was inproper to conment on his
presence at trial because state law required himto he present.
This was di sposed of by noting that no prom se of inpunity is
inplicit in a statute requiring a defendant to be present at
trial, and there is no authority for the proposition that the

i mpai rment of credibility, if any, caused by mandatory presence
at trial, violates due process.

Justice Stevens filed an opinion concurring in the judgnment, in
whi ch Just ice Breyer joined. Justice Gnsburg filed a
di ssenting opinion, in which Justice Souter joined.



PCST- M RANDA S| LENCE USED BY PROSECUTOR — NOT' HARMLESS

Commonweal th v. Clarke, 48 Mass. App. Ct. -i82. 722 N. E. 2d 987
(Mass. App. 20001).

It was reversible error for a prosecutor to use defendant’s
post-Mranda sil ence against himby arguing in a rape
prosecution that defendant stopped a detective's questioning of
hi m when he realized that the alleged victimcould describe the
house where the offense occurred and that he thereafter changed
his defense of msidentification to a claimthat the victi mwas
a prostitute. The court said the prosecutor’s argunent

i mproperly suggested that defendants silence showed a

consci ousness of quilt.



PBA - W TNESS REFERENCE TO DEFENDANT’ S PRI OR ARREST
State v. Sanders, 717 So.2d 234 (La.App. 1998).

The testinony of a police witness about a prior arrest of

def endant was adm ssible to establish a factual basis that the
wi tness had for reasonabl e suspicion that defendant and his
conmpani on were engaging in crimnal activity justifying a stop
and frisk, The defendant had given a false nane to the police

W tness, stating that he had a prior arrest, and the w tness had
a reasonabl e suspicion that he had been given a false |.D. when
the reported arrest did not match the name given, justifying the
stop and fri sk.

“LSA-C.E. art. 404 states that other crines evidence may be
admtted for purposes other than to attack the character of the
accused. The fact that Sanders gave a suspected false nanme to

t he deputy was reveal ed when he reported an arrest record that
did not match the nane he gave to the deputy. We find that M.
Sanders’ crimnal past was not introduced to nmake the jury be-
lieve he was a bad man, but rather that information was an
integral part of Deputy Arnold' s fact basis for his reasonable
suspicion for the stop and frisk. As such, the introduction of
this evidence was adm ssible.”



RECORDS ORI G NAL WRI TI NG RULE
Efurd v. State, 976 S.W2d 928 (Ark. 1998).

The probative value of a jailor’s typed transcription of her
handwitten notes of defendant’s conversation to his wife in
jail inplicating the defendant in the abuse of their child was
not substantially outweighed by its prejudicial effect. The
court said that the jailor’s typewitten rendition of her hand-
witten notes of defendant’s conversation with his wife in jail
was adm ssi bl e even though the jailor was unable to produce the
original handwitten notes, where there was no allegation that
the jailor exercised bad faith in | osing or destroying her
handwitten notes, and the jailor testified that she had
transcri bed the notes w thout nmaking any changes, hut sinply
could not find them when asked for themat the pretrial hearing.

[ Def endant] argues that the original witings were required under
Ark. R Evid. 1002. That rule provides in relevant part that. to
prove the content of a witing, recording or photograph, the
original witing is required, except as otherw se provided in
these rules or by statute. The original witing is not required,
however, if all originals are |ost or have been destroyed,

unl ess the proponent |ost or destroyed themin had faith. Ark.

R Evid. 1UU4(1).

Here, no one asserts jailor Powel|l exercised bad faith in |osing
or destroying her handwitten notes. She, on the other hand,
testified that she typed and transcri bed w t hout change her
handwitten notes, hut she sinply could not find the handwitten
notes after she was asked for themat a pretrial hearing. Based
on these facts, we cannot say the trial court abused its

di scretion in allowing Jailor Powell to testify to those state-
ment she overheard nmade by the Efurds.”



SENTENCE PROBATI ON EXCLUSI ON FROM ENTI RE CI TY
State v. Franklin, 604 NNW2d 79 (M nn. 2000).

A probation condition set by a trial court excluding the
probationer, convicted of assaultive conduct involving a police
officer and a particular area of the city, frombeing in the
entire city during the period of probation, was not reasonably
related to the general purposes of probation. rehabilitation and
the preservation of public safety, and thus, was an abuse of

di scretion. The court said the condition potentially infringed
upon the probationer’s fundanmental rights to travel, association
and religion (her church was in the city). The trial court only
identified an apartnent conplex very near the city’'s border, a
problemsite for the probati oner because she had threatened the
victimofficer in that area.

“Geogr aphi cal exclusions |ike the one here are not presunptively
invalid, but, when we juxtapose Franklin s exclusion from

M nneapolis wth the general purposes of probation, we concl ude
that this exclusion is invalid. Gven the contested conditions
potential infringenment on Franklin s fundanental rights and the
paucity of support for that infringenent in the record, we
conclude that an insufficient nexus exists between the exclusion
from M nneapolis and Franklin’s rehabilitation or the
preservation of public safety. Accordingly, we hold that the
district court abused its discretion when it excluded Franklin
fromthe entire city of Mnneapolis as a condition of her
probation. In making this holding, we do not seek to di scourage
district courts fromfinding creative and effective neans for
achieving the goals of probation. However, when such neans have
a potential inpact on the probationer’s fundanental rights, the
sentencing court nust establish a record that is capable of
being ‘reviewed carefully by an appellate court.”



CONSENT TO ONE OFFI CER GOOD FOR ANOTHER
State v. Kinberlin, 977 P.2d 276 (Kan. App. 1999).

It has been held that when two or nore police officers are
present at a home responding to a call froma resident of the
home and there is evidence of violent behavior in the hone, a
consent given to one officer to enter the hone necessarily, as
a matter of |law, provides consent for adequate backup officers
to also enter the honme for the safety of the first officer.

“Qur concern in this case is officer safety. Mel anie [resident]
did not hesitate to call for police help in the early hours of
t he norni ng when defendant was commtting acts of violence, and
she did not hesitate to accept that help. In fact, she left the
dwelling with the police officers, who took her to a safe haven
where she woul d be protected fromfurther violence. Despite the
fact that she requested the presence of the police officers and
despite the fact that she invited Oficer Tilton into the
house, we are asked to conclude that Oficer Eubank [backup]
had no right to be in the house. W believe that he did. Once
Mel anie invited Oficer Tilton into the house, she also
inpliedly invited such backup officers as m ght he necessary to
protect the safety of Oficer Tilton.

“To accept defendant’s reasoning neans that an officer mght be

required to enter a dangerous situation alone and w thout back-

up. A person whose behavior set in notion the involvenent of the
police will not he permtted to deny entrance of backup officers
after having invited one officer into the hone.”



SI XTH AMENDVENT CROSS OF PROSECUTI ON W TNESS CUSTODI AL STATEMENT
Commonweal th v. Ronero, 722 A 2d 1014 (Pa. 1999).

State. The adm ssion of a prosecution wtness’s custodi al
statenment inplicating defendant in a nurder as substantive

evi dence agai nst defendant viol ated defendant’s confrontation
rights, where the witness refused to answer questions regarding
the truth of the statenent.

“Asimlar claimwas addressed in Douglas v. Al abama, 380 U. S.
US, 85 S. . 1074, 13 L.Ed.2d 934 (1965). in Douglas, the defen-
dant’ s acconplice, who had been tried previously, was called by
the state to testify at the defendant’s trial. Wen the
acconplice refused to testify on Fifth Arendnent grounds, the
state was permtted to read the acconplice’ s custodi al
confession, which expressly incul pated the defendant, to the
jury during cross-exam nation. The state then called three
police officers to identify the docunent as the custodi al

conf essi on made and signed by the acconplice. In review ng the
defendant’s conviction, the United States Suprene Court found
that the indirect adm ssion of the acconplice’s out-of-court

i ncul patory statement violated the defendant’s confrontation
rights because the defendant had been unable to cross-exan ne
the acconplice as to its truth. 1d. at 419, 8 S.C. at 1077.
The Court further stated that the opportunity to cross-exani ne
the police officers was not adequate to redress the denial of
the defendant’s confrontation rights since ‘[that] evidence
tended to show only that [the acconplice] made the confession
and cross-exam nation of the officers as to its genui neness
coul d not substitute for cross-exam nation of [the acconplice]
to test the truth of the statement itself.’ 1d, at 420, 85 S.
at 1(r’: see also Lee v. Illinois, 476 U S. 530, 541, 106 S. C
2056, 2062, 90 L.Ed.2d 514(1986)

“Li ke the acconmplice in Douglas, Barhosa refused to answer
guestions regarding the truth of his custodial statenent as it
related to Appellant’s involvenent in the nurder of M. Bol asky.
Thus, under the rationale of Douglas, it was error to admt

Bar hosa’ s extrajudicial statenent, through the testinony of
Capt ai n Bucarey, as substantive evidence agai nst Appellant.”



The court, however, ruled that adm ssion of the statenent was
harm ess error, where the evidence of defendant’s involvenent in
the nmurder that was extracted fromthe erroneous adm ssion of
the witnesses statenents was nmerely cunul ati ve of ot her,
properly adm tted evidence establishing defendant’s guilt beyond
a reasonabl e doubt.



TRI AL JUDGE G VES JUROR A RIDE — | MPROPRI ETY
State v. Johnson, 723 N E. 2d 1054 (Chio 2000).

When a trial judge gave a juror a ride to her car after
realizing that she had m ssed her bus, this was considered to be
an act of kindness, but even though the case was not discussed,
it created an appearance of inpropriety. This was conpounded by
the fact that the defendant, who had observed the juror get into
the judge’'s car fromthe window in his jail cell, rather than
the judge, first brought the matter to the attention of the
parti es when court convened the next norning.

Nevert hel ess, the contact between the juror and judge was rul ed
harm ess error where both the judge and the juror testified that
t hey had not discussed the case, there was no evidence that the
judge’s action influenced the juror, and defendant did not show
any actual prejudice.

The court also comented on the judge s election to personally
conduct the hearing into whether the juror should be excused,
rather than follow ng the better practice of having another

j udge conduct the hearing. This was not the best procedure to
follow but it did not create reversible error, where the record
did not indicate that the judges conduct and involvenent in the
heari ng were such that he inproperly influenced the proceedi ngs.



TRI AL JUDGE G VES SUPPLEMENTARY | NSTRUCTI ONS | N JURY ROOM

Commonweal th v. Patry, 48 Mass. App.Ct. 470, 722 N E. 2d 979
(Mass. App. 2000).

A trial court’s giving of supplenmental instructions to the jury
in the deliberation room despite the fact that both the
prosecutor and defense counsel were present and defense counsel
expressly wai ved defendant’s presence, violated a defendant’s

Si xth Amendnent right to a public trial. The trial judge entered
t he deliberation roomfrom her | obby rather than fromthe court
room and did not enter the courtroomto informmenbers of the
public that the proceedi ngs were about to occur in the

deli beration roomand to invite their presence. The defense
attorney wai ved the defendant’s presence without ever discussing
the issue of his right to a public trial with him

The court refused to conduct a harnl ess error anal ysis and
ordered a new trial for the defendant. It also chastised the
trial court for utilizing such a procedure.

“[Aside fromthe constitutional violation], we think that judges
shoul d not enter jury roons at any time to conduct the court’s
busi ness, even with the parties’ consent or at the invitation of
the jury. Jury roonms are often small, cranped, and designed to
hold a |imted nunmber of people. Because of the closeness, the
proceedi ngs can easily descend into a sense of informality and
intimacy that may not he conducive to the proper adm nistration
of justice.

“Courtroons, on the other hand, are designed to acconmodate the
public. Mreover, the judge’ s raised bench, the flags, and the
di stance between the judge and the jury all contribute to
mai nt ai ni ng respect and dignity in the courts proceedi ngs.



TRI AL TRANSCRI PT DOES NOT CAPTURE GESTURES
State v. Thonpson, 328 Or. 248, P.2d 1999 W. ~“441, (O. 1999).

Def endant contended that the trial court erred in denying his
nmotion to strike a portion of the prosecutor’s rebuttal argu-
ment, during which he argued to the jury that the jury could
consi der defendant’s “personal attacks” against him which

i nvol ved defendant’s allocution statenents that may have been
acconpani ed by gestures. In a unani nous deci sion and an opi nion
witten h~ Justice George A Van Hoom ssen, former dean of the
Nati onal College of District Attorneys, the court held that
appel l ate courts should defer to a trial judge' s discretion in
such cases because a “trial transcript does not capture body

| anguage, voice inflection, or other subtle nonverbal cues that
are part of direct conmunication.”

The court held that the trial court had not abused its discretion
in denying the notion to strike because the Court’s review of

the record indicated that the prosecutor’s statenents had not

deni ed defendant a fair trial.

“I'n Wight [State v.. 323 O. 8, 913 P.2d 321 (1996)], 323 O. at
12, this court considered whether the trial court erred in
denying a notion for mstrial after a witness ‘glared at the
defendant. The trial judge stated that, in his observation of
the incident, ‘it wasn't of sufficient nagnitude to cause a
mstrial or incite the jury Id. On review, this court reasoned
that the case ‘presents a C assic exanple of why this court
defers to a trial court’s assessnent of the need for a mstrial
in nmost circunstances: The trial judge is in the best position
to assess the inpact of the incident and to sel ect the neans
(if any) necessary to correct any problemresulting fromit.’
Id. (citations omtted).

“The reasoning in Wight applies to a notion to strike as well.
A trial transcript does not capture body | anguage, voice
inflection, or other subtle nonverbal cues that are part of

di rect comuni cation. Al though in this case, unlike in Wight,
the trial judge did not explain on the record why he denied
defendant’s notion, we infer that the judge found that the
prosecutor’s remarks were not ‘inproper.’ Qur review of the
record provides no clue as to whet her defendant’s tone of voice,
facial expression, or gestures, if any, acconpanying his
statenents, created an inplicit threat that would he relevant to
his future dangerousness. That is why this court defers to the



trial judge s discretion. Here, we find no abuse of discretion
by the trial judge’ s denial of defendant’s notion to strike



VO R DIl RE ADEQUACY PRETRI AL | NFORMATI ON
State v.. Barton, 998 S.W2d 19 (M. 1999).

A trial court’s preventing defendant from asking specific
gquestions regarding the source of a prospective juror’s pretrial
i nformati on about the case was ruled an appropriate limt on the
scope of the voir dire in a capital nurder trial, where there
was a full inquiry into whether the venire person who had been
exposed to pretrial publicity could be fair, inpartial, and
unbi ased.

The court nade it clear that the control of the voir dire process
is wthin the discretion of the trial judge, and that only an
abuse of that discretion and likely injury to a defendant would
justify a reversal on appeal.

“The trial court did not abuse its, discretion. Appellant’s
contention that he should have been permitted to identify the
source of the venire persons’ pretrial information rests upon a
faulty prem se. The source of the jurors information is not
essential to determ ning whether they are biased or prejudiced.



VO R DI RE ETHNI C | SSUES

Commonweal th v. Serrano, 48 WMass. App. C. 163, 718 N E. 2d 863
(Mass. App. 1999).

A prosecutor’s exercise of a perenptory chall enge agai nst the
sol e African-Anerican nmenber of a jury venire nmen did not
deprive a Hispanic defendant of his state constitutional right
to he tried by an inpartial jury in a case where three Hi spanic
venire menbers renai ned after the exercise of the chall enge and
were eventually seated on the panel. The court enphasized that
the drug offenses were not of the type that m ght he expected
naturally to excite racial biases against the defendant.

“In this case it is of sone inport that the offense’; charged
were not of a type that m ght be expected naturally to excite
raci al biases. The issue of jury conposition requires the
greatest scrutiny where defendant and victimbelong to different
raci al groups—particularly where the crinmes in question are

vi ol ent or sexual in nature.

“Finally, it is significant, although certainly not dispositive,
that the defendants, all H spanics, were nenbers of a different
group than the chall enged juror, who was African-Ameri can. :
VWiile it is seldomaddressed directly, the issue |urking behind
contested perenptory chall enges usually is sone noti on—whet her
anchored in reality or not—that group solidarity anmobng nenbers
of traditionally disenpowered mnorities will encourage a juror
of the same racial, ethnic or even gender group as the defendant
to be nore inclined to render a verdict in the defendant’s
favor. These considerations are | ess relevant where a contested
juror and defendant are not nmenbers of the same minority group.
For this reason, the prosecutor’s conduct in this case was not

i nherently suspect.”



JURY SELECTI ON EXCUSAL FOR CAUSE LAW ENFORCEMENT RELATI ONSHI P
Lilly v. Commonwealth 499 S. E. 2d 522 (Va. 1998).

The refusal of a trial court to excuse three prospective jurors
in a capital case for cause was not reversible error. In the
first situation the juror stated during voir dire that lie was
acquainted with the police chief, to whom defendant had nade an
incrimnating statenment. The juror stated that he m ght give
nore credence to the chief’s testinmony but upon further

exam nation he stated that he could set aside his acquai ntance
with the chief and consider the testinony of all w tnesses on au
equal footing.

In the second instance a juror stated during voir dire that lie
was a second cousin and “real good friend” of a | aw enforcenent
official who was a prospective wtness for the prosecution, but
also testified that such relationship and friendshi p woul d not
be a factor in considering that official’s testinony against
that of other witnesses in the case.

In the third instance a juror had read a newspaper article about
defendant’s past. but the juror testified that the article did
not prejudice her. The court applied a manifest error standard
to the trial court’s exercise of discretion.



W TNESS 5™ AMENEDMVENT TRI AL COURT DI SCRETI ON
United States v. Gaitan-Acevedo, 148 F.3d 577(6th Cr. 1998).

A codef endant who had entered a guilty plea was permtted to

i nvoke the Fifth Amendnent privil ege against self-incrimnation
when called as a defense witness. This was ruled not to be an
abuse of discretion, in view of the trial court’s conclusion
that the plea agreenent did not protect the codefendant from
prosecution in other jurisdictions for crines commtted in

anot her state. A “reasonabl e danger” of prosecution was
sufficient to sustain the trial court’s exercise of discretion.
“A defendant’s right to force a witness to testify nust yield to
that witness’ assertion of his Fifth Anendnent privil ege against
self incrimnation, where it is ‘grounded on a reasonable fear
of danger of prosecution.” See United States v. Dam ano, 579
F.2d 1001, 1003 (6th Gr. 1978); Brown v. Cain, 104 F.3d 741
749 (5th Cir. 1997) (‘a witness’ right against self-
incrimnation will outweigh a defendant’s right to force that
witness to testify.), cert. denied, —U. S. , 117 S. C. 1489, 137
L. Ed. 2d 699 (1997). The trial judge, ‘necessarily is accorded
broad discretion in determning the nerits of a clainmed [Fifth
Amendrent] privilege.’” United Slates v. Lyons 703 F.2d 815, 818
(5th Gr. 1983).

“After careful exam nation, the |lower court concl uded that

Lillie s plea agreenment did not protect himfrom prosecution in
any district other than the Eastern District of M chigan.
Lillie s testinmony, thus could have subjected himto further

prosecution in other jurisdictions for crimes commtted in
Arizona. This ‘reasonabl e danger’ of prosecution was sufficient
to support the court’s decision. The district court did not
abuse its discretion.”



BRUTON CONFRONTATI ON REFERENCE TO ACCOWVPLI CE STATEMENT
Hll v. State, 953 P.2d 1( )*77 (Nev. 1998).

Error under Bruton v. United States, 391 U. S. 123 (1968), did
not occur when a police officer testified that defendant’s
acconplice gave a statenent to the police and a prosecutor
referred to the fact of the statement in closing argunent but
the contents of the nontestifying acconplice’ s statenents were
never admitted into evidence and the jury could not have
inferred that the acconplice blanmed defendant for the crine
(sexual assault and nurder). The case arose in the context of
the i ssue of defense counsel’s effectiveness vis-a-vis dealing
with the asserted Bruton error.

‘W note again that the specific comments of Marshall’s

[ acconplice] hearsay statenments were never admtted into

evi dence. This was due to the successful efforts of Hll’s
counsel to exclude these potentially prejudicial accusations.
Only the fact that Marshall nade statenents existed [sic] was
known to the jury. Therefore, we conclude that no Bruton v.
United States 391 U.S. 123 (1968)] violation occurred.

Moreover, a careful review of the record ha' failed to disclose
any reference to Marshall’'s statenent that would | ead the jury
to believe that Marshall blanmed H Il for the sexual assault and
mur der. Accordingly, we conclude HIl's claimof ineffective
assi stance of counsel with respect to this claimhas no nerit.”
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